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OPINION

Pursuant to a plea agreement, the Petitionersin theinstant case each pled guiltyto one count
of murder inthe perpetration of arobbery under Tennessee Code Annotated section 39-13-202, one
count of especiallyaggravatedrobbery under Tennessee Code Annotated section 39-13-403, and one
count of aggravated assault under Tennessee Code Annotated section 39-13-102. The Petitioners
were sentenced to concurrent sentences of life, twenty-five years, and s x years, respectively." On
April 20, 1995, the Petitioners filed a petition for post-conviction relief. Specia Judge Bobby
Capers was appointed to hear the post-conviction petition. Thetrial court heard the Petitioners
petition between August 9, 1999 and August 19, 1999, and ultimately granted post-conviction relief
to Petitioners Smith and Versie. On December 3, 1999, the State filed a notice of appeal,
challenging the post-conviction court’s findings that neither of the Petitioners received effective
assistance of counsel.

FACTS

At approximatdy 9:12 p.m. on June 24, 1991, the victims in the instant case, Terry and
Elizabeth Wilbanks, were in Forrest Park in Memphis, Tennessee, when they were approached by
three young bladk men. The three men attempted to rab the victims, but as the victims turned to
leave the area without succumbing to the demands of the three men, Mr. Wilbanks was shot in the
chest and Mrs. Wilbanks was shot in the right hip. Mr. Wilbanks died as a result of the gunshot
wound he received.

Petitioners contend that afew hours earlier on the same day, four men were leaving Marked
Tree, Arkansas, in avehicle being driven by Mr. Edde Mitchell. Mr. Mitchell’ swife was apatient
at Baptist Memorial Hospital in Memphis, Tennessee. This was the primary reason for Mr.
Mitchell’s nearly forty mile trip to Memphis, Tennessee, on thisday. Mr. Mitchell was joined by
Petitioners Smith and Versie, and Michael Wofford, who had asked toride along so tha they could
do some shopping in Memphiswith money they had earned from their summer jobs. Thefour men
arrived in Memphis around 6:30 p.m. that evening, stopping first at the Mall of Memphis. After
leaving the Mall of Memphis, the four then went to Southland Mall, arriving at approximately 8:30
p.m. Mr. Mitchell parked his car outside of Goldsmiths Department Store, and the four went into
the mall where several purchases were made. The four men left the mall asit was closing for the
night.

After leaving Southland Mall, thefour menheaded for Baptist Memorial Hospital sothat Mr.
Mitchell couldvisit hiswife Theroutethat Mr. Mitchell drove on theway to the hospital wasdown
Shelby Drive, turning north on Elvis Presley Boulevard, which ultimately changed into Bellevue,

! Petitioners Smith and V ersie were joined in their original petition for post-conviction relief by Michael L.
Wofford. Petitioner Wofford wasdenied post-conviction relief. Wofford filed notice of appeal after being denied post-
conviction relief, but subsequently withdrew his notice of appeal. Matters pertaining to Wofford will not be discussed
herein.
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and then turning onto Union Avenue, where he pulled his car into aMcDonald’ srestaurant parking
lot. The record reflects that the Petitioners and Wofford had planned to eat at a McDonald’s
restaurant while Mr. Mitchell visited hiswife. After locking hiscar, Mr. Mitchell headed acrossthe
street towards the hospitd while the Petitione's and Wofford headed towards McDonad's. “The
precisetimethefour [men] reached the restaurant was not clearly established, itisonlyclear that the
four [men] reached the restaurant sometime between leaving the mall at 8:55 p.m. and their
apprehension by police at McDonald' s at approximately 9:25 p.m.”

Inthe Petitioners' pdition for post-conviction relief, the Petitioners claimed that their guilty
pleaswerenot knowingly, intelligently, norvoluntarily entered. Specificaly, thePetitionersclaimed
(2) that their due process rightswere violated when the prosecution failed to furnish the Petitioners
with requested exculpatory information, and (2) that they were deprived of effective assistance of
counsel when counsel failed to undertake any meaningful factual investigation prior to their decision
to enter guilty pleas. The post-conviction court found no merit in thefirst contention, but granted
post-conviction relief after considering the ineffective assistance of counsel claim. This appeal by
the State followed.

ANALYSIS

The State appeals the post-conviction court’s grant of post-conviction relief to Petitioner
Smith and Petitioner Versie. After athorough review of the record, we disagreewith the State.

A. Standard of Review

Thetrial judge'sfindings of fact on post-conviction hearings are conclusive on appeal unless
the evidence preponderates otherwise. Statev. Burns, 6 SW.3d 453, 461 (Tenn. 1999). Thetrial
court’ sfindings of fad are afforded the weight of ajury verdid, and this court is bound by thetria
court’ s findings unlessthe evidence in the record preponderates against those findings. Henley v.
State, 960 S.W.2d 572, 578 (Tenn. 1997); Alley v. State 958 SW.2d 138, 147 (Tenn. Crim. App.
1997). Thiscourt may not reweigh or reeval uate the evidence, nor subgituteitsinferencesfor those
drawn by the trial judge. Henley, 960 SW.2d at 578-79, Massey v. Stae, 929 SW.2d 399, 403
(Tenn. Crim. App. 1996). Quedtions concerning the credibility of witnesses and the weight and
valueto be given to their testimony are resolved by the tria court, not this court. Burns, 6 S.W.3d
at 461. Inthiscase, the burden of establishing that the evidence preponderates otherwiseis on the
State. Henley, 960 S.W.2d at 579; Black, 794 S.W.2d at 755.

Thiscourt reviewsaclaim of ineffective assistance of counsel under the standards of Baxter
V. Rose, 523 S.W.2d 930 (Tenn. 1975), and Strickland v. Washington, 466 U.S. 668, 104 S. Ct.
2052, 80 L. Ed. 2d 674 (1984). The Petitioner has the burden to prove that (1) the attorney’s
performance was deficient, and (2) the deficient performanceresulted in prejudice to the defendant
so as to deprive him of afair trial. Strickland, 466 U.S. at 687, 104 S. Ct. at 2064; Goad v. State
938 SW.2d 363, 369 (Tenn 1996); Overton v. State, 874 SW.2d 6, 11 (Termn. 1994); Butler v.
State, 789 S.W.2d 898, 899 (Tenn. 1990).




InHill v. Lockhart, 474 U.S. 52, 106 S. Ct. 366, 88 L. Ed. 2d 203 (1985), the Supreme Court
applied the two-part Strickland standard to ineffective assistance of counsel claims arising out of a
guilty plea. The court in Hill modified the prejudice requirement by requiring a defendant to show
that thereisareasonabl e probability that, but for counsal's errors, hewould not have pledguilty and
would haveinsisted on goingtotrial. 474 U.S. at 59, 106 S. Ct. & 370; Hicksv. State, 983 SW.2d
240, 246 (Tenn. Crim. App. 1998). Thus, in the instant case the Petitioners bear the burden of
showing (1) that their attorneys performance was deficient, and (2) that, but for counsels' errors, they
would not have pled guilty and would have insisted on going to trial.

B. Smith

We begin our analysis with Petitioner Smith by examining the post-convidion court’s
findings of fact as placed against the backdrop of the record. The post-conviction court made a
number of findings to arrive at the conclusion that Petitioner Smith’s counsel was deficient in
representing Petitioner Smith. The court first pointed out that the joint investigation by counsel and
counsel’s investigator was “less than adequate,” setting forth that little or no effort was made to
investigate facts. The court further noted that counsel’ s investigation “barely filled one page of
notes.” The court concluded that the investigation was unreasonable, especially in light of the fact
that the Petitioner was charged with murder.

Thecourt continued initsfindings, pointing out that Petitioner Smith condstently heldfirmly
to hisclaims of innocence. In fact, the court foundthat even when counsel wasgiven evidence (i.e.
receipts) that posed serious problems to the State in establishing the guilt of Petitioner Smith,
counsel ignored such claimsand made* littleinvestigation” into such evidence, which had the ability
to help establish the Petitioner’ sinnocence at trial.

Thecourt also addressed counsd’ s“ fail[ure] tointerview andidentify critical Statewitnesses
infurtherance of Petitioner Smith’ sdefense.” The post-conviction court notedinitsfindingsof fact
that counsel failed tointerview six critical witnesses, and noted that the Petitioner’ scounsel testified
at the post-conviction hearing that he did not plan to cdl any witnesses at trid. Further, the pod-
conviction court found that counsel failed to do any follow-up investigation on a seventh critical
witnessafter counsel’ sinvestigator uncoveredfactsthat could have hel ped establish the Petitioner’s
innocence if the Petitioner went to trial. The post-conviction court concluded by stating that
“[counsel’ s] investigation of this critical witness was deficient.”

The post-conviction court finally concluded its analysis in Petitioner Smith’s case by
addressing the amount of time invested by counsel in the Petitioner’ s case. Asthe post-conviction
court points out, and the record reflects, counsel spent atotal of 10.25 hours on Petitioner Smith’s
case - three of which were spent by counsel on the day the guilty pleawas entered by the Petitioner.
While not set forth in so many words, it is clear that the post-conviction court found this amount of
timeto bewholly inadequatein light of the fact that the Petitioner was*facing afirst-degree murder
charge.”



Based on theforegoing factors, the post-conviction court found that “ there[was] no evidence
that [ counsel] did any reasonableinvestigation, interviewed critical witnesses, nor preparedfor trial,”
and concluded that counsel’s performance “[fell] below the range of competence demanded of
attorneysin criminal cases” Our review of the record supportsthe post-conviction court’ sfindings.
However, before post-conviction relief may be granted, thePetitioner must also“ show that thereis
areasonable probability that, but for counsel’s errors, he would not have pleaded guilty and would
have insisted on going to trial.” 1d.

In addressing this second prong, the post-conviction court pointed out that Petitioner Smith
maintai ned hisinnocence and requested atrial up until minutesbeforehepled guilty, evenintheface
of damning testimony by co-defendant Wofford at the guilty-plea hearing that the Petitioner was
guilty. Further, the post-conviction court noted that it was only after a short break occurred in the
guilty-plea proceedings and counsel talked to the Petitioner that the Petitioner finally gavein and
pled guilty. Based upon these findings, the post-conviction court found that Petitioner Smith met
the burden of establishing beyond a* reasonable probability that, but for counsel’ serrors, he would
not have pleaded guilty and would have insisted on going to trial.” Our review of the record does
not show otherwise, and this court will not disturb the post-conviction court’s grant of post-
conviction relief to Petitioner Smith.

C. Vasie

We next turn our attention to Petitioner Versieinthisanalysis. The court made anumber of
findings in arriving at the conclusion tha Petitioner Versi€ s counsel was deficient in representing
Petitioner Versie. First, the court pointed out that Petitioner Versie's counsel’ s investigation into
facts"whichwerecritical tothe Petitioner’ sdefense[fell] bel ow therange of competency demanded
of attorneysin criminal cases.” The court focused on the fact that counsel knew and admitted that
the timing of events was a “significant problem in the State’'s case” that counsel had access to
information that the crime occurred at 9:12 p.m.; and that counsel had store recei pts showing that
the Petitioner was at the Southland Mdl at 8:55 p.m., yet counsal till failed to properly and
adequately investigate the time that it would have taken the Petitioner to travel from the shop at
Southland Mall to the scene of the crime. The only timing of events was conducted by counsel’s
investigator, who testified that he took the fastest routefrom the mall to the scene of the crime, and
not the route that Mr. Mitchell actually drove on the day of the crime.

The court further made light of counsel’ s investigation of the timing of events by pointing
out two critical flawsinthe half-hearted investigation. First, the court noted that the timingof events
did not include the time that it would have taken the four men to walk from the shopsin themall to
their car in the parking lot, and second, theinvestigation did not include the time that it would have
taken the Petitioner and two co-defendants to walk from theMcDonald’ s restaurant to the scene of
the crime. Instead, as the court points out and the record adequately supports, “[counsel] decided
not to investigate these matters.”



As with Petitioner Smith, the court also found that counsel failed to interview critical
witnesses that he was aware of, and because of counsel’s failure to interview such witnesses, he
failed to uncover valuable information that could have aded the Petitioner in establishing his
innocence if the matter had proceeded to trial. The court further found that Petitioner Versie's
counsel had failed to subpoena any witnesses for trial, even though counsel maintained that he was
ready fortrial.

As the court points out and the record reflects, counsel testified that his decision making
processwasbased primarily on the confession of co-defendant Wofford. Whilethecourt recognized
“the power [of] aconfessionimplicating one sclient” and how such may influence decisionson how
to represent that client, the court found that “reasonable investigation into the validity of co-
defendant Wofford's confession was not done by counsel,” especialy in light of the fact the
Petitioner maintained his innocence and desire to go to trial. The court concluded by finding that
had counsel made a reasonable investigation, counsel “would have uncovered that [ co-defendant]
Wofford' s confession contaned statements tha appeared to be inconsistent with the statements of
Mrs. Wilbanks.”

Based on the foregoing factors, the post-conviction court found that Petitioner Versie met
hisburden of proving that counsel’ srepresentation wasdeficient. Our review of therecord supports
the post-conviction court’s findings. However, as set forth in the analysis we conduded for
Petitioner Smith, before post-corviction relief may be granted, the Petitioner must also “ show that
thereisareasonable probability that, but for counsel’ s errors, he would not have pleaded guilty and
would have insisted on going to trial.” Id.

Under the second prong in determining ineffective assistance of counsel, thepost-conviction
court’ sanalysiswasidentical tothat of Petitioner Smith’s. Inaddressing this second prong, the post-
conviction court pointed out that Petitioner maintained hisinnocence and requested atrial up until
minutes before he pled guilty, even in the face of damning testimony by co-defendant Wofford who
testified at the guilty-plea hearing that the Petiti oner was guilty. Further, the post-conviction court
noted that it was only after a short break occurred in the guilty-plea proceedings and counsel talked
to the Petitioner that the Petitioner finally gave in and pled guilty. Based upon thesefindings, the
post-conviction court found that Petitioner Versie met the burden of establishing beyond a
“reasonabl e probability tha, but for counsel’ s errors, he would not have pleaded guilty and would
have insisted on going to trial.” Our review of the record does not show otherwise, and this court
will not disturb the post-conviction court’s grant of post-conviction relief to Petitioner Versie.

CONCLUSION

The post-conviction court’s grant of post-conviction relief to Petitione's Smith and Versie
is affirmed.



JOHN EVERETT WILLIAMS, JUDGE



